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PETITION FOR RE-ARGUMENT OR RE-HEARING EN BANC 
Herbert Kurshenoff, petitioner herein, respectfully 
applies pursuant to Rules 35 (c) and 40 (a) of the Federal Rules 
of Appellate Procedure for re-argument or re-hearing en banc of 
the decision of this Court rendered April 4, 1975, (LUMBARD, HAYS, 
and MULLIGAN, CJJ.) affirming a judgment of conviction for con¬ 
spiracy to possess counterfeit (18 USC §37L) rendered on September 
13, 1974, in the United States District Court for the Eastern 
District of New York (JUDD, J.)* 

SUMMARY OF ARGUMENT 

Petitioner seeks re-argument because the explicit hold¬ 
ing of the concurring opinion (Mulligan, CJ), and the reasoning 











* 

behind the majority opinion (Lumbard and Hays, CJJ), that peti¬ 
tioner was guilty of a separate conspiracy from that charged in 
the indictment, raises the issue of whether there was any venue in 
the Eastern District since none of the overt acts charged in the 
indictment relating to that separate conspiracy took place in that 
jurisdiction. 

Petitioner also seeks re-hearing en banc to clarify the 
issues of multiple v. single conspiracies and of prejudice where 
multiple conspiracies have been shown to have existed. 

STATEMENT 

Indictment 73 Cr. 305 charged petitioner and numerous 
others with being co-conspirators in a two year long counterfeit 

JUJU 

distribution conspiracy. Petitioner was tried with three others 
(Anthony La Vecchia, Edward Bogan and Nicholas Andriotis), was 
convicted of the conspiracy, and received a sentence of six months 
in prison (to be followed by one year probation) and a $750 fine. 

k 

The opinion is set forth, in full, as Appendix "A". 

""Petitioner s co-defendants were also charged with various sub¬ 
stantive counterfeiting offenses; petitioner was only charged in 
the conspiracy count. 
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If the testimony of the accomplice-turned-witness Russo 
was believed, the jury could find that petitioner purchased count¬ 
erfeit from him on two occasions in 1972. Both sales themselves, 
took place in New York County, in the Southern District of New 
York State (slip op. at 2743, 2744 and n.2, 2757, 2759-61); the 
overt act in the conspiracy count which refers to these trans¬ 
actions revealingly omits any reference to their place of occur¬ 
rence, in marked contrast to the other overt acts which are alleged 
to have taken place in the Eastern District. 

REASONS FOR GRANTING THE PETITION 
The concurring opinion of Judge Mulligan specifically 
holds that petitioner was guilty of, at most, membership in a 
buy-sell conspiracy with Russo (slip op. at 2757). The majority 
opinion seems to hold that Kurshenoff was a member of the conspir¬ 
acy charged in 'he indictment, but a careful reading of the 
majority opinion will reveal that this was not so. 

At p. 2757 of the majority opinion it was stated that 
the jury "could" have inferred petitioner's knowledge of, and par- 
ticipation in, the broader conspiracy. At p. 2755 n.ll it was 

* The basis of this statement is the majority's conclusion that 
because Russo twice went to petitioner after obtaining counter¬ 
feit "Kurshenoff must have known that other persons were supplying 
Russo with counterfeit money" (slip op. at 2757). The concurring 
opinion, it is respectfully submitted, demolishes this conclusion 
by demonstrating that petitioner dealt only vith Russo and Russo 
never said he get the counterfeit from a third party (slip op. at 
2760-61). Re-argument should be also granted on the basis of this 
erroneous statement of the majority. 
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stated that a variance from the indictment was permissible since 
it "did" not prejudice any of the defendants; this statement was 
made in approving the lower court's multiple conspiracy charge. 
Reading these two statements together, it is submitted that the 
majority was holding that the jury could have found petitioner to 
be a member of either the conspiracy charged or the separate con¬ 
spiracy but that it made no difference because there was no pre- 
j udice. 

The error in both the majority and concurring opinions is 
that prejudice is confined to evidential matters, e.g., spillover, 
as in KOTTEAKOS v. United States . 328 U.S. 750 (1946). What both 
opinions failed to perceive is that no overt act in the separate 
conspiracy occurred in the Eastern District . The only overt act 
referring to petitioner refers to a "meeting" between Russo and 
petitioner in 1972. It is clear that all of the meetings between 
Russo and petitioner took place in petitioner's place of business 
in Manhattan. 

It is hornbook law that an overt act occurring in the 
prosecuting jurisdiction must be charged and proved. Since no overt 
act of the Russo-petitioner conspiracy was ever set forth in the 
indictment as having occurred in the Eastern District the overt 
act requirement was not satisfied and the conviction must be re¬ 
versed . 
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Not only was no overt act proven against petitioner, but 

the related requirement that venue be demonstrated was unsatisfied 

While venue may only have to be proven by a preponderance of the 

evidence rather than beyond a reasonable doubt ( United States v. 

CATALANO , 491 F 2d 268, 276 (2d Cir.), cert. den. _U.S._, 

43 U.S.L.W. 3208 [10/15/74]) it must be proven in some fashion or 

a conviction cannot stand. TRAVIS v. United States , 364 U.S. 631 

(1961) (venue is a matter of Constitutional dimension under the 

Sixth Amendment). As this Court said in United States v. CANDELLA 

487 F 2d 1223, 1227 (2d Cir. 1973): 

"While the question of whether the trial is 
conducted almost literally at one end of 
the Brooklyn Bridge or the other might 
seem to be a quibble, questions of venue in 
criminal cases are of constitutional concern." 

^ Since it is clear that not a single overt act of the 
Russo-Kurshenoff conspiracy took place in the Eastern District, 

A 

petitioner's conviction must be reversed. 

Re-hearing en banc should also be granted to consider 
the constantly, and more increasingly, re-occurring problems in 
the area of single v. multiple conspiracies. 

During the colloquy on the motion to dismiss, petitioner's trial 
counsel specifically argued that his client was guilty of, at 
most, this separate conspiracy, and that no acts relating thereto 
had occurred in the Eastern District; the trial court overruled 
these objections (T. 969-73) (This portion of the transcript is 
annexed as Exhibit "B") 





Different panels of this Court have recently expressed 
their view "that it has become all too common for the Government 
to bring indictments against numerous defendants on the claim of 
a single conspiracy when the criminal acts could more reasonable 
and sensibly be regarded as two or more conspiracies. See United 

States v. MILEY , [_F 2d_] slip op. [2363], 2389 n.10; 

United States v. SFERLING , [506 F 2d 1323], 1340-41." Slip op. 
at 2761. Yet the Government continues, as in this case, to dis¬ 
regard this advice. 

When the issue is raised on appellate review, this CourL 
has resorted to strained reasoning and analogies to affirm. As 
in the present case, the majority mistakenly equated "the sale of 
counterfeit money with illegal drug trafficking". Slip op. at 
2760. By en banc decision this Circuit should declare just how 
far it is willing to apply the assumptions it indulges in re: 
drug transactions to other dis-similar criminal activity. 

Lastly, the issue of prejudice should be clarified. Is 
the test to be an adaptation of harmless error; is it to be a 
balancing test, and, if so, is the test to be how clear the evi¬ 
dence on the separate conspiracy is and/or is the test to be how 

» 

much other evidence was adduced; etc., etc? 
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CONCLUSION 


FOR THE ABOVE-STATED REASONS, 
RE-ARGUMENT AND/OR REHEARING EN BANC 
SHOULD BE GRANTED, AND THE CONVICTION 
REVERSED. 


Respectfully submitted, 

BARRY KRINSKY, Esq. 

Counsel for Herbert Kurshenoff 
66 Court Street 
Brooklyn, New York 11201 
(212) 643-1878 

JOEL A. BRENNER 
david w. McCarthy 

of counsel 

McCarthy, dorfman, & brenner 
Suite 310 

1527 Franklin Avenue 
Mineola, New York 11501 
(516) 746-1616 
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UNITED STATES COURT OF APPEALS 
For the Second Circuit 


No. 599—September Term, 1974. 

(Argued January 22, 1975 Decided April 4. 1975.) 

Docket No. 74-2272 


United States ok America, 

Plaintiff-Appellee, 

—v— 

Anthony La Vfcciiia, Edward "Bohan, 

Herbert Kirshenoff and Nicholas Andriotis, 

Defendants App< Hants. 


Before : 

Lombard, Hays, and Mullioan, 

Circuit .Indues. 


Appeal from judgment of the Eastern District, Judd. J.. 
entered after trial where defendants were found guilty of 
various counterfeiting offenses, asserting that trial judge 
made improper remarks to jury, that evidence obtained 
during searches was improperly admitted, and that evi¬ 
dence was insufficient to establish conspiracy charged. 

Affirmed. 


David A. Dk Petris, Assistant United States 
Attorney, Eastern District ot New \ ork 
(David (1. Trager, United States Attorney, 
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Eastern District of New York, and Paul 
B. Bergman, Assistant l nited States At¬ 
torney, on the brief), for Appellee. 

James La Tvossa, Esq., New York, NA. (La 
Kossa, Shnrgol & Eisehetti and Gerald L. 
Shargel. New York, N.Y., on the brief), for 
Appellants Anthciy La Vecehia and Ed¬ 
uard Bogan. 

Barky Krinsky, Esq., Brooklyn, X.A. (David 
W. McCarthy, Mineola, N.Y., on the brief), 
for Appellant Herbert Kurshcnoff. 

Tu\ LeeieIj, Esq.. Brooklyn, X.T (Harold B. 
Conor, Brooklyn, NT., on the brief), for 
Appellant Nicholas Andriotis. 


Lvmbard, Circuit Judge: 

Antiionv La Vecehia, Edward Bogan, Herbert Ivurshen- 
ofT, and Nicholas Andriotis appeal from their conviction 
by an Eastern District .jury of various counterfeiting of¬ 
fenses. See is C.S.C. V 371, 472, 47.U La Vecehia and 
Bogan claim that several remarks of the trial judge were 
so unfair and unsupported by the evidence as to require 


1 La Vecehia was convicted of one count of conspiracy to possess 
ami distribute counterfeit $1" Federal Reserve notes and four counts 
of posse sion and distribution of such notes. lie was sentenced to 
concurrent four year terms on eaeli count and fined $5000. 

Bogan was convicted on the conspiracy count and of one count of 
distributing counterfeit money. lie was sentenced to concurrent four 
year tornis on each count. 

Kurshenoff was convicted on the conspiracy count and was sen 
fenced to six months in prison to be followed by twelve months on 
probation, lie was fined $750. 

Andriotis was convicted on the conspiracy and of one count of re¬ 
ceiving counterfeit money. Tie was sentenced to concurrent sentences 
of one year—-eight months of which was suspended and put on pro¬ 
bation for two years. 
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reversal of their convictions and that the single con¬ 
spiracy alleged in the indictment was not proven. In 
addition, La Veechia asserts that some evidence was im¬ 
properly introduced at trial because it was obtained by 
an illegal search of his automobile, while Bogan asserts 
that the affidavit in support of the issuance of the warrant 
authorizing the search of his business premises was legally 
insufficient and contained a materially false statement. 
Kurshenol'f and Andriotis both claim that the proof was 
insufficient o establish their membership in a conspiracy 
to distribute counterfeit money. We affirm. 

The heart of the government’s case consisted of testi¬ 
mony hv two former counterfeit distributors. John McMil¬ 
lan and Dominic Russo, who had been caught selling coun¬ 
terfeit money bv government agents. McMillan testified 
that in June 1071 he bought $.‘100,000 in counterfeit $10 
Federal Reserve notes on consignment from La Veechia 
for nine points (nine cents on the dollar), and that he 
sold all of the counterfeit to Russo and six other individ¬ 
uals at various times for various prices. Russo testified 
that he bought a total of $20,000 in counterfeit from Mc¬ 
Millan and that he sold it to other persons, several of 
whom were later arrested for passing the counterfeit 
money. 

In June 1972 McMillan and Russo discussed obtaining 
further counterfeit and thereafter McMillan contacted 
La Veechia and bought $29,000 in counterfeit $10 Federal 
Reserve notes. lie delivered these* to Russo who testified 
he sold $7)000 to Kurshenoff and about $17),000 to one I’hil 
Martino. The remaining notes were not good enough to 
attempt to sell. McMillan testified that shortly thereafter 
he bought a second $2.9,000 package from La Veechia. This 
time when he went to La Vecchia’s house to pick up the 
money, ho had to wait until someone brought the counter¬ 
feit to La Veechia. McMillan gave the money to Russo and 
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Russo testified that he then sol.l another $5000 package to 
Kur-henofF and another $15,000 or so to Maitino. 

About the beginning of August, McMillan bought 
$1011,000 from La Vecchia and delivered it to Russo, "ho 
sold $10,000 to Martino. In addition, Russo attempted to 
negotiate a sale of counterfeit to Andriotis. They were 
unable to agree on a sales price, and McMillan took charge 
of the negotiations and reached a satisfactory agicement 
with Andriotis for the sale of a $10,000 package. Russo 
testified that Andriotis told him to drive down 44th Street 
and give the package to “Raul” when he stops you and 
asks if you have a package for me. Russo followed these 
directions and made the delivery. Andriotis paid Russo 
$1400 for the package. Thereafter Martino was arrested 
when he sold counterfeit to a Secret Service agent. Mar¬ 
tino arranged a meeting between Russo and the agent and 
Russo sold a $5000 package 1o the government agent, after 
which Russo was arrested. He implicated McMillan as his 
source and McMillan was arrested in January of 1973. 

At this point the government arranged an elaborate 
scheme in an attempt to catch La \ ccehia red-handed. On 
February*#!;!, 1973, McMillan contacted La Vecchia and 
said he wanted to buy a $35,000 package and take delivery 
on February 15/ On the loth, McMillan met with La A ec- 
cliia at Beacon Discount Sales, 125 Fast 18th Street, to 
consummate the transaction. McMillan was to pay La \ ec- 
chia $2500 and in turn receive a key to a Renn Station 
locker when* the counterfeit would he placed. After final¬ 
izing these arrangements La Vecchia h-tt 12.) Last l s th in 

o Rutli times Rnssn sold a package to K rshenoff, McMillan testified 
that lie waited in the ear downstairs in front of Kui.-ItenofT a place 
of Cosiness. 

^ On both the 13th and the 1. r >th McMillan was outfitted with a radio 
transmitting device mi the arrangement of the sale was overheard 










his car aiul shortly thereafter government ageuts observed 
him entering -70 Lafayette Street, where Hogan s printing 
shop was located. 4 La \ eechia left shortly utter entering 
the building. Meanwhile, Hogan arrived at 125 Hast 18th 
shortly after La Veechia had left. He received a telephone 
call and left. He was followed by agents 1 who observed 
him meet with La \ eechia in the latter s car. La \ eechia 
then drove to 125 East 18th, picked up McMillan, and gave 
McMillan the locker key in return for $-500 in genuine 
currency, the serial number* of which had been recorded 
by government agents. Thereafter, the $-<>,000 package ot 
counterfeit was found in the Pena Station locker. At this 
point La Veechia and Bogan were arrested. 

At the time of his arrest, $f>0 of the prerecorded pur¬ 
chase money was found on La Veeehia's person, and the 
remaining $2450 was found in the trunk of his car. Sub¬ 
sequent to the arrests, a warrant search of 'J70 Lafayette 
w- a s conducted. Some $050,000 in counterfeit notes was 
found along with the plates and negatives used to print 
them. Hogan’s fingerprints were found on the wrappings 
of the Penn Station package and on one plate, one nega¬ 
tive. and several notes found at 270 Latayette. A govern¬ 
ment expert testified that the negatives at 270 Lafayette 
had been used to produce the counterfeit involved in the 
arrests in 1071, 1972, an 1 1073. 

The jury convicted all four defendants and no question 
is raised concerning the sufficiency of the evidence on the 
substantive counts. 

4 An agent had \ I mitt'll these premises a week l efore an.! had noted 
that signs reading "Beacon Press'' and "Rea.oil Satis" were displayed 
there. 

5 McMillan was 'till present at 12i» East l'th when Bw - a arrived, 
and he t d I the agents l.y radio that lie reeogni/.ed Bogans voice as 
the voice of the person who delivered tlie eounterfeit to T.a \ c. ehia s 
house in 11472. 
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La Vecchia and Bogan initially argue that certain of the 
trial judge's remarks at the close of the trial constituted 
improper comment on the evidence in the case. It has long 
been recognized that a federal trial judge may comment on 
the evidence. Quercia v. United State s 28!) U.S. 466 (1!UJ). 
The only issue here is whether the challenged comments 
were so unfair and unwarranted as to require reversal of 
defendants’ convictions. 

The first comment to which defendants object concerned 
the fingerprint evidence. Both La \ ecehia s and Bogan.' 
counsel stressed in their summations that only a few of 
Bogan’s fingerprints had been found on the thousands of 
bills and the plates and negatives seized at 270 Lafayette. 
They both suggested to the jury that the prints might ho\e 
been made at police headquarters, hinting lhat perhaps the 
prints resulted from the agents handing Bogan several lulls 
at that time. In his summation of tin* evidence, the trial 
judge remarked: 

1 did not hear any testimony about what is nee ssary 
to produce clear fingerprints bm 1 was impressed by 
the fact that after examining all this counterfeit money 
Mr. Ball |the fingerprint expert] found only seven 
latent prints besides those that were on, so apparently 
fingerprints do not show up every time. 

Defendants claim that this statement may have been factu¬ 
ally inaccurate and that it was unfair comment. We dis¬ 
agree. The statement was accurate, at least insofar as there 
is evidence in the record to support it. The government's 
fingerprint witness indicated in his testimony that the sim¬ 
ple act of touching an object does not always produce 
fingerprints on the object. 6 


After both the witness unit defer»e attorney had handled some 
counterfeit bills, the attorney ashed: 
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( 

Bogan ami La Veechia also take issue with the judge’s 
remark that there were “only seven latent prints." Tn ob¬ 
jecting, defense counsel stated that the fingerprint expert 
stated that “there were only se'vn latent prints, meaning 
seven different t/ti '* of fingerprints, not seven individual 
prints.” (emphasis added) Our review of the export's tes¬ 
timony leads us to conclude that lie meant that he found 
seven individual prints. However, this is immaterial since 
the trial judge did not say seven intlirhlunl prints, hut in 
fact used the same language that defense counsel asserted 
the expert used—-“seven latent prints." 

These statements of th trial judge were supported hy 
evidence in the roe: rd, and they were not improper or un¬ 
fair comment. The judge did not add to or distort the 
evidence in tile record. Compare l nih d Stnlrs v. Pinto, oO.'l 
F.2d 71 « (2d Cir. 1074). 7 

Defendants’ second complaint of an improper remark by 
tin* trial judge concerned the judge’s statement that 

“ftjh'ua* was a suggestion by the defendants that you 
should consider the fact that the defendants are busi¬ 
nessmen and the witnesses are criminals. One of the 
problems federal court have in fis’j trying to see that 
we do not deal with white-collar criminals on a different 
basis from the crimes of working men.” 

The judge later stated in a similar vein. “If these de¬ 
fendant.- are not guilty you should acpiit them. If yon 

Q. [Mjv fingerprint.s ere on these tills? 

A. Not necessarily. 

Q. They might not be? 

A. Might not be. 

Q. Vo r fingerprint^ might be on the bills? 

A. Might be. 

7 There was nothing in the record fhat supported defense counsel’s 
suggestion that I‘ igrm’s fingerprint* were piaced on the bills at the 
poli'•’ station. 
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«Bd they nr., guilty beyond a “ 

said id,:.,, \lr. MeMilWn 

sidir that v .«-h - a talked with him for several 

“ "hrumy 0,1, nmi Udb ..““ 

ti> believe it 

These remittents | „ U ,.„.pt to itttpli- 

torn,, In,sine-,.. i" 'M- letttnyopt.K..^ 

a,X r a‘t.t"XM^^. i. n a 

McMillan's snpptors it. this "“‘^MiUnn "total 

be nteinbers of organised eri.no an,I that M m«h 
hr anxious to avoid the possible erase, .nonee, of tmpluat 

Tl.'r’j"dtte’s comment on the possible intpltealions to be 

r i Vocchia’s meetings with McMillan was 
drawn fntm ha \ oeelna s 

( .l,, u -lv uncalled for. It appears that the re.naimh r of t h - 
t ri d iud-'e’s comments were sparked by his nvs a *en 
lief tiiat defense counsel had su-rested that s nee de e - 

tat. -re businessmen, they should no, he ; 

, i , 1,1 liuve better been lett unsani. we 

While the remarks would na\c 

I Ut think that they prejudiced defendants. I he s,a c¬ 
me,,, that white-collar criminals shotdd not ^ 

consideration is in itself nnob,ect.onnhK And • an in 
•done the statement about La Yecehm's associations with 
McMillan does not call for reversal of La \ eeeh.a s e n- 
v ,.tion Tt consists of only one statement ... an otherwise 
proper charge. In addition, there was overwhelming and 
uneontroverted direct evidence that La \oorhui^ 
volved in this counterfeitimr operation. In 1. ht of th 
total record, we find no reversible error in the judge . 
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comments on the evidence. See United States ▼. Pinto, 
supra; United States v. Birnbaum, 3,3 F.2d _oO (-d Cir.), 

cert, denied, 389 U.S. S3, (19G7). 

L a ycochin's second argument is that the district court 

improperly denied his motion to suppress $2450 in pre¬ 
recorded government monies which were found during a 
warrantless search of the trunk of Ins automobile. The 
money was part of the $2300 advanced to McMillan tor 
the purchase of counterfeit money. The remaining $.>0 in 
prerecorded money was found on La Vcochin's person when 

la* was arrested. 

The necessity for a warrant in these circumstances is 
governed hv 49 F.S.C. *5 781-89 and our decision in United 
State. , v. Frauc.dh'0, 367 F.2d 1013 (1966), cert, denied, 
3^6 r.S. 960 (19G7L which was most recently reaffirmed m 
United States v. Capra. 301 V 2d 2G7 (2d t ir. 1974). cut. 
J. nl d, _ r.S. - (March 21. 1975). Section 781(a) 

provides that 

filt shall he unlawful (1) to transport, carry, or con¬ 
vey anv contraband article in. upon, or by means of 
any vessel, vehicle, or aircraft: ... or (3) to use any 
vessel, vehicle, or aircraft to facilitate the . . . sale 
... of any contraband article. 

The statute defines “contraband" to include counterfeit 
money, 49 F.S.C. ^ 781(b). and authorizes the seizure of 
anv vehicle used in violation of section 781. 49 I .S.F. 1 <82. 
Francalino authorizes the warrantless search of vehicles 
subject to seizure under section 782. The only requirement 
is that there be probable cause to believe that the vehicle 

is sizable under section 782. 

L ■ Veechm claims that Frattrolino is inapplicable to this 
case for two reasons. First, La Vecchia argues that the 
agent* had no probable cause to believe that the car had 







been used to transport contraband. While it is true that 
the agents knew that the ear was not used to transport the 
counterfeit money directly to McMillan, there was evidence 
in the "coord that showed that counterfeiters often carry 
“extr counterfeit money with them on the chance that the 
buyer may be persuaded to purchase more than he had 
originally intended to buy. In fact, one agent testified that 
this happened in one of the transactions involved in this 
case. Moreover, during the day in question La \ ccchia had 
been to the address which was believed to be the source of 
the counterfeit money and he had met in his car with Bogan 
who transported the $25,000 in counterfeit that was placed 
in the Penn Station looker. Taken together, and in consid¬ 
eration of the agent’s knowledge of La Vecchia’s extensive 
counterfeiting activities, these facts wore a -uifficiont basis 
to give the agents probable cause to believe that the car 
had been or was being used to transport contraband. Scr 
Unit''! Stfntrs v. Cupra, 501 F.2d at 820. 

Even if we concluded that the agents did not have prob¬ 
able eause to believe that La V> cchia’s ear had been used 
to transport contraband, the Frnnrolino rule would still 
applv here. The third clause of section 781 make it unlawful 
to nst< a vehicle to facilitate the sale of contraband, and 
there is no doubt that the agents had good reason to believe 
that La Vecchia’s ear was used to facilitate the sale. The 
complex delivery plan adopted by La Vccchia and Boiran 
necessitated that each of them travel quioklv about tin- 
city. La Vecchia’s use of his automobile was a necessary 
part of the transaction. The car was used to find Bogan 
to consummate the deal. Indeed, “token” possession of 
the contraband vas transferred in the car when Bogan 
gave I,a Vecchia the key to the Penn Station locker and 
when La Vecchia later gave it to McMillan. Thus, the 
officers had sufficient reason to believe that Ln Vecchia’s 
car was used to facilitate the transfer of contraband. See 


r 


< a 
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United States v. One 1957 Lincoln Premiere, 265 F.2d 734 
(7th Cir.), a rt. denial, 3(51 U.S. 823 (1959) ; United States 
V. One 1950 Buick Sedan, 231 F.2d 219 (2d Cir. 1956); 
United States v. One 1951 Oldsmobilc Sedan, 126 F.Supp. 
517 (D. Conn. 1954); United States v. One 1941 Pontiac 
Sedan, 83 F.Supp. 999 (S.P.N.Y. 1948); United States v. 
Urn- Dodge Coupe, 43) F.Supp. 60 (S.D.N.Y. 1942). Com¬ 
pare United States v. (One) (1) 1971 Chevrolet Corvette 
Automobile, 496 F.2.1 210 (5th Cir. 1974) ; Howard v. United 
States, 422 F.2d 1102. 1102 (9th Cir. 1970). 

Second. T.a Vecohia next notes that his car was never 
netuallv seized whereas in Francolino the car was seized 
after it was search 'd. Tie then argues that Francolino 
should not apply when the car is never seized. We dis¬ 
agree. Tn Francolino, we expressly rejected the arcrument 
that a vehicle must he -oized before it can he searched. 
Tf a vehicle can he searched prior to seizure, the actual 
act of seizure is unimnor'nnt. As the apents had probable 
cause to believe that T.a Vaccina's car was subject to seiz¬ 
ure under section 782. they could loyally search it. It 
mnhes no -ense to say that some later action or inaction 
on their nart would somehow void the theretofore valid 
search. Tim time of the search is the critical time, and 
at that time the warrantless search was permissible be¬ 
cause the nrents believed the ear was subject to seizure. 
What is later done with the car is irrelevant. See United 
States v. Trahuern. 424 F 2d 1211. 1212 u.2 (5th Fir.). 
rn-t. dismissed. 399 P.S. 818 (19701. 

FinnMv. we note that whether or not the search of the 
automobile was improper, the admission of the 82450 in 
marked ruonev was harmless error. Part of the marked 
money had been found on T.a Veeehia’s person and no 
question has been raised concemimr its adm’ssibilitv. Since 
part of flic naeka.ce of premarked money was admissible 
a ,id there was evidence that $2500 had been pnid to T.a 
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Vecehia, admission of the remaining part of Hie* package 
of premarked money was harmless beyond a reasonable 
doubt. Chapman v. Calif., 38(5 U.S. 18, 21-24 (1%7): Har¬ 
rington v. California, 3‘»5 U.S. 250 (1!)69); Chambers v. 
Maronrif, 300 U.S. 42. 53 (1070); United Stales v. Bazinet, 
402 F.2d 082, 0SK n.4 (Stli thr.), cert, denied, 400 U.S. 1010 
(1072). 

Third, ha Vecehia and Bogan argue that the warrant 
authorizing the search of the premises of Beacon Discount 
Sales and Beacon Printing at 27u Lafayette Street was 
improperly issued. First, they suggest that the affidavit 
in support of the warrant was insufficient because it failed 
to establish probable cause that counterfeit notes and 
counterfeiting paraphernalia would be found at that ad¬ 
dress. We disagree. The affidavit provides a reasonable 
basis for believing that La Vecehia was a major supplier 
of counterfeit money and that Bogan had delivered coun¬ 
terfeit bills to La Vecehia in the past and had apparently 
placed such bills in the Penn Station locker on February 
15. l!»75. Furthermore, it indicated that Bogan had been 
arrested on the promises and a counterfeit note and coun¬ 
terfeit stamps had been found on his person, and that the 
counterfeit money in this ease had been produced by off¬ 
set printing and the agents at the time ot the arrest, and 
on one earlier occasion had seen offset printing presses 
on the promises. In light of La "\ cecliia s and Loimii s 
unquestioned connections with the premises, the presence 
of the type of presses that produced the counter!eit. and 
Bogan’s role as deliverer of counterfeit, it was reasonable 
to believe that counterfeit monies and plates would be 
found on the promises at 270 Lafayette. The affidavit was 
clearly sufficient; there was probable cause to believe that 
counterfeit and counterfeiting paraphernalia would be 
found at 27<> Lafayette. 








a 


La Vecchiu and Bogan also claim that the affidavit was 
insufficient because it contained a materially lalse state¬ 
ment.* Specifically, the affidavit alleged that Tax \ ecehia 
was doing business as Beacon Discount Sales at 270 La¬ 
fayette Street and at 12.') Last ISth Street in partnership 
with Edward llogan and that tin 1 two men also operated 
Beacon Printing. The affidavit indicated that tin se asser¬ 
tion were based in part on an examination of a Dun and 
Bradstreet tile on the busino^es. It i- conceded that that 
file indicated only that Bogan was the owner of Beacon 
Printing. While tin 1 wording of the affidavit is ambiguous -1 
it is arguable that the allegation that La Veceliia owned 
Beacon Printing was based entirely on tin* information 
incorrectly attributed to Dun and Bradstreet. However, 
since La Veceliia was otherwise connected with the prem¬ 
ises 10 we agree with Judge Judd’s conclusion that the false 
statement was immaterial. As indicated in our discussion 
of the affidavit's sufficiency, there were more than ample 
grounds for issuing the search warrant without considera¬ 
tion of La Veceliia’s alleged co-ownership of Beacon Print¬ 
ing. See l Stnh v v. tfoaruh s, -1 ss h .2d S’e, 

(2d f’ir. 1073). 

S The district court noted Hint there van no showing thnt the false 
statement was made intentionally. Indeed, in li'.'ht of a!! the other 
facts detailed in the four [.ace nllidnwt there v. is certainly no rca 
son for the agent to make any false statement in this one minor 
respeet. 

;> The affidavit could l>e interpreted as alleging that I.a Veoohias 
eo owner-hip of Beaeon Printing was eased on general investigations 
by agents and information obtained by informants, and mt solely 
on the Dun mu'. Bradstreet report. 

10 There is no claim that T.a Veceliia was improperly col l ected to 
the premises thron; h Fioneon T>is; oia t. MeMillan had told the agents 
that I.a Yeeohia operated Beacon Discount ant that we of his 
places of business was £70 l.afnyette. A Beaeon T>iseount sign had 
been observed earlier by an agent at 270 I.afavette. 
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Finally, La Vv ha and Bogan argue that the evidence 
did not establish the existence of a single conspiracy as 
was charged in the indictment. They contend that the trial 
judge incorrectly viewed the evidence as establishing a 
horizontal conspiracy between La Yocchia and Bogan span¬ 
ning 1971 to 1973. La Yocchia and Bogan contend that 
there was no evidence that they conspired with either the 
buyers or distributors of the bogus currency and that the 
success of their conspiracy did not depend on the perform¬ 
ance of others unknown to them, they suggest they were 
prejudiced by the admission ol' evidence concerning Mc¬ 
Millan’s and Russo’s activities because that evicence di¬ 
verted the jury’s attention from the careful consideration 
of their guilt or innocence. 

La Yecehia and Bogan clearly conspired with each other 
to print and distribute counterfeit. Since the negatives 
found at -70 Lafayette were used to produce all of the 
counterfeit involved in tins case, their conspiracy lasted 
at least for the twenty-month period covered in the indict¬ 
ment. The amount of counterfeit they printed was so 
large that the success of their conspiracy obviously de¬ 
pended on distribution of the counterfeit bv others. Mc¬ 
Millan’s continual buying of counterfeit ($ 1.>0,000 on five 
occasions within a twenty-month period) was more than 
sufficient to enable the jury to conclude that he was a mem¬ 
ber of the La Vecchia-Bognn conspiracy as a wholesale 
distributor of bogus money. 

Moreover. McMillan’s purchases of counterfeit were so 
substantial that La Yocchia and Bogan knew, or certainly 
should have known, that McMillan must have dealt with 
others in passing the counterfeit to the public. The work¬ 
ings of such a counterfeiting operation are analogous to 
those of a large narcotics ring. While each member of the 
conspirnev may not know of others in different levels, 






certainly those at the top, who are aware of the scope of 
the operation, know that its success depends on many per¬ 
sons—ringleader, printer, “wholesale buyers, and distrib¬ 
utors.” United States v. Arroyo, 494 F.2d 131G, 11119 (2d 

Cir.), cert, denied, -U.S.-(1974). Thus, McMillan’s 

efforts at distribution were part of the La Veeeliia Bogan 
conspiracy to print and distribute counterfeit. Evidence 
concerning McMillan’s activities was properly admitted. 

The only argument raised by Andriotis and Kurshenoff 
is that the evidence was insufficient to establish that they 
were members of the conspiracy involving La Vecchia, 
Bogan, McMillan, and Russo. The evidence indicated that 
Andriotis bought one package of counterfeit money from 
Russo in 1972 and that Kurshenoff bought two such pack¬ 
ages in the same year. In the light of their more limited 
involvement, the trial court instructed the jury that they 
could properly conclude that there were three conspiracies 
shown by the evidence—one in each of 1971, 1972, and 
1973—and that Kurshenoff and Andriotis were members 
of only the 1972 conspiracy." 

We have previously held: 

For a single act to be sufficient to draw an actor within 
the ambit of a conspiracy to violate the federal nar¬ 
cotics laws, there must he independent evidence tending 
to prove that the defendant had some knowledge of 
the broader conspiracy, or the single act itself must be 
one from which such knowledge may be inferred. 

United States v. Th< Nnin, 451 F.2d 979, 981 (2d Cir. 1971) 
(per curiam). The evidence must be sufficient to justify “an 



r.V.. ' 


11 A variance from the indictment is permissible since the variance 
did not prejudice any of the defendants. See Vnited Staten v. Armed, 
310 F.2d 817, 827 (2d Cir. 1902). eert. denied. 372 U.S. 9!59 (1963). 
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the sale price in terms of points. Moreover, lie bought large 
packages of counterfeit ($5000 each) from Russo on two 
occasions. In fact, Russo called him up immediately after 
receiving his second batch of counterfeit from McMillan in 
the summer of 1972 and told KurshenofT lie was coming 
right over with some. This action by Russo could lead the 
jury to believe that Kurshenolf had become a regular partic¬ 
ipant in the distribution of counterfeit. Kurshenoff must, 
have known tint other persons were supplying Russo with 
counterfeit money. On the basis of this information the 
jury could properly infer that Kurshenoff had •‘some knowl 
edge” of the broader conspiracy and that KurshenofT knew 
lie was involved “in a criminal enterprise of substantial 
scope.” Uv Xnia, 47)1 F.2d at 081. See also / nitcd Stall s v. 
Rizzo. 492 F.2d 443 (2d Cir. 1974). 

We have considered the other contentions raised by ap¬ 
pellants and find them to be without merit. 

Affirmed. 


Muluuax, Circuit -Imlijc (concurring): 

I concur in the majority opinion except that 1 cannot 
agree that the evidence adduced at the trial of this case 
was sufficient to establish that Herbie KurshenofT was guilty 
of the single chain conspiracy charged in the indictment. 
There was a variance in the proof which at host established 
that KurshenofT was guilty of a separate conspiracy with 
Russo for the sale and purchase of the counterfeit $10 bills. 
This was not the crime charged in the indictment, not the 
theory of the Government's case below or on appeal and 
not the conspiracy charged to the jury by the court.* At 


The conspiracy charged in the indictment extended from June, 
1071 to February lf>, 107.“.. The district judge instructed the jury 
that if it found separate ••onspiracics in 1071, 1072 mid 19711, then 
"transactions and statements in 1071 and 1073 could not be used 
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Russo, who, in the summer of 1972, made two sales of coun¬ 
terfeit bills to Kurshenoff in his Manhattan wig emporium. 
Mr. Esquire.* While their total face value was $10,009, 
Kurshenoff’s investment was $1900. Although the court 
properly charged that a defendant need not Know the iden¬ 
tity of his fellow conspirators, he must know or have rea¬ 
son to believe that they exist as functioning operatives in a 
continuing criminal enterprise—else how can he be said 
to have a stake in and to have adopted the apparatus of 
their venture? 

The judge charged the jury: 

If you find that all the counterfeit bills were printed 
from plates made from the same negatives that were 
found in 270 Lafayette Street on the night Mr. Bogin 
[sic] and Mr. La Vecchia were arrested, you can find 
that it was a single conspiracy. 

This, in my view, is error since there is nothing in the 
record to link Kurshenoff with Bogan and La \ ecchia. 
Although the bills he bought in fact originated with the 
principal malefactors, how did tin* (lovernment establish 
anv nexus of intentional complicity between them and 
Kurshenoff? The majority here urges that, since Kursh¬ 
enoff bought two large quantities of counterfeit hills on 
two separate occasions from Russo, negotiated the sale 
price in terms of points, and was advised by Russo prior 
to the second sale that he had more to sell, there were 
sufficient facts to alert Kurshenoff that others were supply¬ 
ing Russo. None of these facts, singly or in the aggregate, 
is probative of such knowledge. 

3 Since the actual sales occurred in Manhattan, in the Southern Pis 
trii-t of New York. Kurshenoff was not charged with any substantive 
crime in the Kastern District. 
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script to indicate that he had mentioned receiving it from 
a third party. His testimony was: 

And then the second time—I believe I called up Herbie 
and told him 1 had some more and I was coming over 
with some. 


The Government argues that since Rnsso was practically 
illiterate—he had the reading skills of a third grade student 

_Kurshenoff should have known that Russo did not make 

the money himself. This is a non sequitnr. The printing 
of counterfeit money is hardly a vocation which demands 
a classical education as a prerequisite. A counterfeiter is 
not an author but a copier, and presumably he could dupli¬ 
cate bills in any foreign currency without being poly¬ 
lingual. 4 

A principal reason for this separate opinion i> that this 
court lias recently said on two separate occasions involving 
drug conspiracies that it has become all too common for 
the Government to bring indictments against numerous 
defendants on the claim of a single conspiracy when the 
criminal acts could more reasonably and sensibly be re¬ 
garded as two or mote conspiracies. See United Stoles v. 
Milnf. supra, at 2GSG n.10; United States v. Sperlinq, supra, 
at 1340-41. The drug eases are applied here to a counter¬ 
feiting oa B e, which, as we have pointed out, is a distinguish¬ 
able criminal undertaking. Since it is easier to pm\e a 
single drug conspiracy than it is to show a single conspiracy 
for other criminal purposes, our warnings to the Govern¬ 
ment become especially relevant in a case like this one. 


Strangely enough, Russo was a licensed roal estate salesman Tie 
testifi. i ‘hat he managed to »! tain his license without being able 
to read the questions on the examination, by guessing at the answers 
to multiple choice questions. This suggests either that Russo pos¬ 
ses es exceptional extrasensory perception, or that the examination 
techniques employed need to be tightened and the procuring process 
reviewed. Russo's ability to count is unchallenged. 
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In sum, I do not think that the evidence in this case was 
sufficient to show any connection between Kurshenoff and 
the criminal enterprise run by the principal malefactors, 
nor do I believe that anything in KurslienofPs dealings 
with Rus'-m would justify this court in finding that Kursh- 
enoff must have known of a criminal participation beyond 
that of Russo. While Kurshenoff was no stranger to the 
spurious in his regular calling, there is no showing ot 
expertise on bis part in the product extension attempted. 
However, I can find no prejudice to Kurshenoff so serious 
as to require the reversal of his conviction. 
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1 

a prim* facia case under Rule 29. I won't 


2 

arque that motion. Motion denied. 


3 

Mr. Krinsky. 


4 

MR. KRINSKY: Your Honor, Mr. Kurschenoff 

| 

5 

was only named in count 12, the conspiracy count and 


6 

pursuant to Rule 29 I move for a judgment of acquittal 

• 

7 

Your Honor, I think there is a very serious 


8 

question here as to whether Mr. Kurschenoff can be 

- 

9 

tied to this conspiracy. Obviously there is a 


10 

credibility question to Mr. Russo, since he's the 


11 

only individual who puts him into this case, and 


12 

it must be beyond a reasonable doubt, and that's 

• 

13 

a jury determination. 


14 

Howeve,r even if you believe Russo, and of 


15 

course I submit you can't beyond a reasonable doubt. 


V 16 

even if you believe Russo, the only evidence in 


17 

this case according to Russo's testimony, allegedly 


18 

on two occasions in the middle or end of June or 


19 

June or sometime in July, ho came to Mr. Kurschenoff's 


20 

place of business in Manhattan, Southern District 


21 

of New York, and delivered two $5,000 packages of 


22 

counterfeit money. There is no evidence to show 


23 

that Mr. Kurschenoff, if you believe Mr. Russo, 


24 

know, number one, that he was doing anything more than 

• 

25 

committing a specific isolated substantive criminal 

1 
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net, namely the receipt of counterfeit money in 
the Southern District of Hew York. 

There is no evidence to show that Mr. Kurschenoff 
knew any of the other participants in the conspiracy, 
that he knew where Mr. Russo had aotten the money 
from, that he knew where, in fact, Mr. Russo 
was involved with others. There i3 no evidence to 
show that he knowinaly and willfully aqreed 
with Mr. Russo to he involved in this conspiracy, 
there is no evidence to show since this money is 
not before the Court, that it came from the 
printinq. 

(Continued on the nevt page.2 
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MR. XRINSKY: (Continuing) That it came from 
the printing press of Bogin, I sufc*nit there i3 no 
evidence to show that or insufficient evidence to 
connect the money that Russo allegedly transferred 

to Kurschenoff, to the printing plates and the printing 

| 

press which are alleged to have printed all of this 
money which is before the Court. 

Your Honor, it seems to me that if the Govern¬ 
ment wer*;to prosecute Mr. Kurschenoff, then the proper 
prosecutorial method would have been to charge him in 
the Southern District of Hew York with two substantive j 
offenses. There is } nothing to tie him with a 
conspiracy to violate the counterfeit laws, of a 
conspiracy which emanted in the Eastern District of 
New York. 

THE COURT: Ho is not indicted in the Southern 
district, is he? 

MR. DE PETRIS: No, your Honor. 

THE COURT: What do you have to say about that? 

MR. DE PETRIS: Your Honor, the testimony is 
that the packages which v.’cre delivered to 
Mr. Kurschenoff were from the $225,000 packages which 
were receivable in June of 1972. Mr. Russo has 
testified that those were the packages that came fron 
or which he obtained from Mr. McMillan, who in turn 
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obtained them from Mr. LaVecchia. 

Now the Government would submit that similar to 
narcotics cases where one side deals with another and 
purchases narcotics, that the Second Circuit ruling I 
believe is that that individual must believe that that j 
individual, analogous with Mr. Russo, obtained it from 
somewhere and I don’t believe the law is that hu 
must know who the other individuals are, he muse just 
know — 

THE COURT: The law is the opjosito, Mr. Krintky, 
the defendant does not have to know all the participants. 

MR. KRINCKY: That is true, I’m not disputing 
that, but what I’m saying is that the defendant does 
have to knowingly and willfully know that .10 in 
entering into a conspiracy, otherwise every tine 
anyone would receive counterfeit money then just by 
virtue of committing that substantive act he also 
becomes a member of a conspiracy. 

It seems to mo there is no shov/ing here of any¬ 
thing, no conversation, Mr. Russo did not testify that 
he had a conversation with Mr. Kurschenoff and that he 
said to Mr. Kurschenoff, Listen, I am getting this 
counterfeit money. 

THE COURT: I think on the Pinkerton case a 
substnntive act can be used as evidence of a conspiracy. 

ONLY COPY AVAIL/' "" "* 
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MR. KRINSKY: Your Honor, you must willfully 
become a member of a conspiracy t you must first show 
that. 

I don't see any showing that Mr. Kurschenoff 
did anything other than, if you believe Russo, other 
than commit a specific substantive violation of the 
counterfeit laws in the Southern District of New York; 
I don't see how you can tie him to this conspiracy, 

I don't see how — 

THE COURT: He must have known that the bills 
must have been printed by someone and that he was 
helping the printer dispose of them. 

I think I will deny the motion with leave to 
renewal on any authorities you can cite to me at the 
end of the case. 

MR. KRINSKYr The only other thing, your Honor, 
I believe your Honor reserved decision on the various 
exhibits which were being introduced, mainly the 
exhibits which related to the counterfeit money 
which was seized in the undercover sales by Martino, 
the printing plates, the negatives, etc.: I don't se< 
how any of those exhibits can be tied or connected to 
Mr. Kurschenoff, and I don* t see how they are 
admissible in a trial against him, and I would objeat 
to all of those exhibits being introduced into 
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